POLICY ON SALE AND DISPOSAL OF
MUNICIPAL LAND/PROPERTIES.

PURPOSE

The purpose of this policy is to:

To serve as guide for procedures to be followed on the alienation of
Municipal land,;

Ensure compliance with the applicable legislations, regulations and
ordinances;

Ensure fairness, equitable, transparency, cost effectiveness and
competitiveness;

Ensure speedy availability of land to developers and the residents;

Ensure that a racial composition of property ownership is substantially
changed;

Ensure that the economic transformation of the municipality is promoted;
Ensure the promotion of investment and development.




2. VALUES TO BE ACHIEVED BY THE POLICY

o Income generation

o Further the aims and objectives of the Spatial Development Framework
(SDF), Town Planning Scheme of the Municipality and the Fixed Asset
Management Policy of Maquassi Hills Local Municipality.

3. PROCESS TO BE FOLLOWED FOR THE ALIENATION OF IMMOVABLE
PROPERTY

Before any Immovable property is disposed of, a report will be submitted to
the Management Committee for a decision and to determine whether the
property is not required for the provision of basic municipal services and / or
development as contemplated in the Municipal Finance Management Act No.
56 of 2003, Chapter 3, under the heading “Municipal Revenue” which
provides in section 14 for the disposal of capital assets.

4. LEGISLATIVE FRAMEWORK

The alienation (Lease, Sale and Disposal) of Council land must be executed
in terms of the applicable legislation. In this regard the following legislation
must be taken into account:

A.  CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA. 1996
(ACT 108 OF 1996)

(3) The Constitution further determines that local government shall have
the developmental duties as set out in section 153 that reads as
follows:

‘A municipality must-

(4.4) Structure and manage its administration and budgeting and planning
processes to give priority to the basic needs of the community, and to
promote the social and economic development of the community; and

(4.5) Participate in national and provincial development programs.”™

Procurement is specially addressed in section 217 of the Constitution and
reads as follows:

‘PROCUREMENT-

1. When an organ of state in the national, provincial or local sphere of
government, or any other institution identified in national legislation
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contrast for goods or services, it must do so in accordance with a
system which is fair, equitable, transparent, competitive and cost
effective.

2. Sub-section 1 does not prevent the organ of state or institution referred
to in that subsection from implementing a procurement policy providing
for -

(@) categories of preference in allocation of contrast;
(b)  The protection or advancement of persons, disadvantaged by unfair
discrimination

B. LOCAL GOVERNMENT: MUNICIPAL FINANCE MANAGEMENT ACT
2003 (ACT 56 OF 2003)

1. The preamble to this Act reads as follows:

“To ensure sound and sustainable management of the financial affairs of
municipalities and other institutions in the local sphere of local government to
establish treasury norms and standards for local spheres of government and
to provide for matters connected therewith.”

2. The Act in Chapter 3 under the heading “Municipal Revenue” provides in
section 14 for the disposal of capital assets Section 14 reads as follows:

“1. A municipality may not transfer ownership as a result of sale or
other transaction otherwise permanently dispose of a capital asset
needed to provide the minimum level of basic municipal services

2. A municipality may transfer ownership or otherwise dispose of a
capital asset other than one contemplated in sub-section (1), but
only after the municipal council, in a meeting open to the public-

(@) has decided on reasonable grounds that the asset is not needed
to provide the minimum level of basic municipal services, and

(b) has considered the fair market value of the asset and economic
and community value to be received in exchange for the assets.

3. A decision by the a municipal council that a specific capital
assets is not needed to provide the minimum level of basic
municipal services, may not be reserved by the municipality
after that asset has been sold, transferred or otherwise dispose
of.

3. A municipal council may delegate to the Accounting Officer [MM] of the
municipality its power to make the determinations referred to in subsection
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2) (a) and (b) in respect of immovable capital assets below a value
determined by the council.

Any transfer of ownership of a capital asset in terms of subsection 2(4)
must be fair, equitable, transparent, competitive and consistent with the
supply chain management policy, which the municipality must have and
maintain in terms of section 111.

This section does not apply to the transfer of capital assets to another
municipality or to a municipal entity or to a national provincial organ of
state ”

LOCAL GOVERNMENT ORDINANCE 1939 (Ordinance 17 of 1939)
[In the absence of any other municipal legislation clearly regulating and
governing the sale of property]

Provision is made inter alia for the letting and/or granting of use of
immovable property to schools, sport clubs, persons or bodies of
persons to be used exclusively for games, sport, recreation or cultural
activities and the procedure to be followed in such cases is outlined.

Provision is further made for granting and donation of land to
institutions, organizations, societies or clubs that promote public
health, welfare, education, science, literature, sport and recreation and
other similar activities.

A procedure is provided for in section 79 in respect of the different
instances where a local government wishes to dispose of and /or
alienate immovable property. The procedure entails in essence that
notice should be given of the resolution of the council to alienate the
property by displaying it on a public notice board and publishing it in a
newspaper inviting any person who wishes to object to the exercise of
any such power of alienation to lodge his/her objection in writing with
the municipal manager within a stated period not less than fourteen
days. This notice in terms of the Ordinance is over and above the
subsequent notice to invite tenders.

In terms of section 79(24) of the Ordinance the Council may, inter alia,
hire or lease any immovable property for the performance or discharge
of any function or duty which the Council is in terms of any law
authorized or required to perform or discharge. In such event the
Council is obliged to have the rental is to be nominal. However, in
terms of subsequent(c) of this section, the Council, not being a Council
referred to in terms to in part | or Il of the sixth Schedule to the
Ordinance, is excluded from the above provision and may within its
discretion accede to any rental payable for the hiring or leasing of a



()
(i

(iii)

property, even if such rental exceeds the market related of the different
hiring or leasing of a property

Should the Council wish to alienate immovable property as set out
aforesaid it shall cause an evaluator to evaluate immovable property it
wishes to sell in accordance with the specific provisions applicable to
the different categories of land.

In terms of section 79(18) (e), a Council referred to in part | or Il of the
sixth schedule to this Ordinance may let/rent/sale immovable property
at less than market value: the said section reads as follows:

A council, excluding a council in part | and Il of the Sixth schedule to
this Ordinance shall not-

Let immovable property at a lower rental than determined,

sell, alienate or dispose of immovable in any other manner, excluding
exchange, grant a servitude or alienate a right at a lower amount than
the amount at which it has been evaluated, and

Exchange immovable property for other property in the amount at
which the other property has been evaluated is lower than the amount,
at which the immovable property, which the council wishes to
exchange, has been evaluated,

In accordance with paragraph with paragraph (d) unless the Administrator has
subject to such terms and conditions as he may determine, granted his
approval thereto beforehand.”

7.
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Although sub-ordinate to national legislation, the provisions of the
Ordinance remain valid, particularly with regard to procedures, relating
to the alienation (sale or letting) of property.

PREFERENTIAL PROCUREMENT POLICY FRAMEWORK ACT
2000 (ACT NO 5 OF 2000)

An organ of state is defined in-section 1(iii) of the said Act as meaning
inter alia a municipality contemplated in the Constitution and/or any
other institution or category of institution.

Section 2 of this Act under the heading

“Framework for implementation of preferential Procurement policy”

Provides that:
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2(1) an organ of state must determine its preferential procurement
policy and implement it within the following framework:

(@) A preference point system must be followed;

(b)(i) for contracts with Rand value above a prescribed amount, a
maximum of 10 points may be allocated for specific goals as
contemplated in paragraph (d) provided that the lowest acceptable
tenders scores 90 for price;

(i) for contracts with a Rand value of equal to or below the
prescribed amount a maximum of 20 points may be allocated for the
specific goals as contemplated in paragraph (d) provided that the
lowest acceptable tender scores 80 points;

(c) Any other acceptable tenders which are higher in price must
score fewer points on a pro —rata basis, calculated on the tender prices
in relation to the lowest acceptable tender, in accordance with a
prescribed formula;

(d)  The specific goals may include-

) Contracting with persons or categories of persons historically
disadvantaged by unfair discrimination on the basis of race;
gender or disability;

(i) Implementing the programs of the reconstruction and
development program as published in Government Gazette Nr
16085, dated 23 November 1994,

(e)  Any specific goal for which a point may be awarded must be
clearly specified in the invitation to submit a tender.

() The contract must be awarded to the tender who scores the
highest points unless objective criteria in addition to those
contemplated in paragraph (d) and (e) justify the award of another
tender;

(@)  Any contract awarded on account of false furnished by tender in
order to secure preference in terms of this Act may be cancelled...

The provisions of the Preferential Procurement Policy Framework Act
(Act No. 5 of 2000). (“the Procurement Act’) and in particular
Regulations 5 and 6, promulgated in terms of the said Act, also apply
to the letting and hiring of movable and immovable assets by the
council.



The provisions of the Procurement Act and its Regulations apply to the
alienation (sale or letting) and hiring of assets by the council. This
implies the calling of tenders and the application of the 80/20 and
90/10 preferences points system to all contracts of alienation (letting
and hiring) to be concluded by the council.

Therefore, if the Council intends to alienate (sale or letting) municipal
property to a third party, the principles of the Procurement Act and its
Regulations will apply. Thus, in the event of the alienation (sale or
letting) of a property at a selling price/rental value less than R30 000-
00, the council will be empowered to conclude such lease/sale out of
hand. In the case of R30 000-00, the calling of tenders and the
preference points have to be applied. Public tenders and the
application of the preference points system will not apply to those
transactions being exempted from these provisions and which will be
discussed below.

With regard to the hiring of immovable property by any Council from
third parties, the same principles as set out in the preceding paragraph
will apply, subject to certain exemptions.

it is of importance to note that Section 2(1)(f) creates a ground of
exemption in providing that the Council must award the tender to the
party who scores contemplated in the specific goals for which points
are allocated justifying the award of the tender to another party,

The aforesaid exemption must be read together with section 3 under
the needing “Exemption” which provides that the Minister of Finance
may;,

On request exemption organ of state (like the council) from any or all
the provisions of this Act if;

€) It is in the interest of national security;
(b)  The likely renderers are international suppliers; or
(c) It is in the public interest

6. METHOD OF SALES

In the process of alienating municipal land and immovable properties it is
necessary that Council, as far as it is possible, practical and affordable, give
due consideration to promoting access to the Historically Disadvantaged
individuals of alienable municipal immovable property. The various legislation
supporting this concept must be observed in the process of implementation.
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The alienation of municipal land or immovable property can be dealt with in
various ways.

6.1 Public Tender Method

Council shall, in a case where there is an available piece of land it wishes to
alienate, place a notice on a local or national newspaper inviting for public to
tender. Upon receipts of applications tenders received are then referred to the
procurement Tender Committees for evaluation and adjudication.

The full purchase price is payable by the successful Tenderer upon signing of
the deed of sale.

In terms of the HDI status of tendering, the principles and formulae as stated
in the Preferential Procurement Police Framework Act, be taken into
consideration.

6.2. Public Auction Method

The Public Auction Method will be implemented where there is a higher
demand for specialized land use e.g. shopping malls, etc., or where the
application property is strategically located.

6.3 Data Base Registration

An advert is placed on the Local Newspaper calling all residents of the
municipality to enlist their names in the municipality database for
consideration in sale of municipality sites. Sites then get services (if
necessary), and get valued at market related price.

The sites then get sold on a first come first serve bases using the data base.
The sites get sold on cash basis, bank guarantee or 10% deposit plus a
maximum three months period to settle the balance.

6.4 Business Proposals

Certain sites cannot be disposed of using one of the above methods, due to
their nature and their intended use, e.g. a particular site is suitable for a big
shopping complex development, which therefore excludes the interest of most
residents, and might need investors from outside the municipality. A call for a
development proposal is then made from interested developers.

The proposal gets evaluated, and if necessary, the applicant/s is called for
presentation. The successful applicant gets awarded the right to purchase the
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property and develop it in line with its business proposal. This shall, amongst
others, include the type of development and time frames for implementation.

6.5 RDP Stands and selection of beneficiaries of housing developments

The Site Allocation Policy of Council set out the process and
procedures that have to be followed when allocating sites in new
established townships and selection of beneficiaries of certain
housing developments. Also to strike a balance when sites are
allocated for backyards dwellers, informal settlers and people in the
waiting list.

The Site Allocation Policy aligns itself with Housing Act, 1997 (Act.
107), amendment National Housing code, Municipal Integrated
Development Plan and approved National guidelines for the
allocation of housing opportunities created through Integrated
Residential Development programme.

7. PROCUREMENT

The Procurement Tender Committee in terms of the Preferential Procurement
Policy Framework Act will evaluate all tenders.

A special Alienation Committee consisting of the following officials will assist:
the Procurement Tender Committee when necessary:

The official responsible for town planning; a building inspector; head of Water
& Sanitation, head of Electricity, head of Roads & Storm water as well as the
LED Manager and SC Manager.

8. DETERMINATION OF SELLING PRICE

Council owned property must be sold at a market related selling price
including VAT, as determined by the municipal Valuer unless the Council
resolved otherwise.

9. EXCEPTIONS TO THE MARKET RELATED PRICES

In terms of section 14 of the Municipal Finance Management Act 2003, (Act
56 of 2003):
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2. ‘A municipality may transfer ownership or otherwise dispose of a
capital asset other than one contemplated in sub-section (1), but only
after the municipal council, in a meeting open to the public —

(e) has considered the economic and community value to be received in
exchange for the asset.” (Own emphasis added)

The council may therefore in terms of the said Act and also in terms of section
79 18(e) of the Local Government Ordinance 1939, (Ordinance 17 of 1939)
dispose of immovable property at a price below the market value subject to a
Council resolution to do so. The following categories are proposed as such
circumstances.

9.1 Small, medium and micro enterprises (SMME)

Those types of business require assistance in the form of positive action from
Council by increasing their access to amongst others, economic activities and
infrastructure.

It should also be noted that these types of businesses contribute towards the
creation of employment and have the potential to develop further.

In the light thereof small medium and micro enterprises that comply with the
Council policy can lease Council owned land at a nominal amount (for a short
period) in the event that the property / properties is/are available for letting.

9.2 Non-government organizations, sports clubs and other non-profit-
making organizations and community co-operatives (BEE status).

An application to purchase/lease Council land by NGO’s sports and other
nonprofit making organizations for nonprofit purposes, shall by means of a
comprehensive report, be referred to Council for consideration. Consideration
will be given by Council for requests to purchase/lease same at a nominal or
market related price/rental amount as these organizations contribute to the
rendering of community service.

9.3 Organs of state

In terms of section 239 of the Constitution of the Republic of South Africa,
1996 (Act 106 of 1996), an Organ of State is defined as follows:

Organ of state means-

(@) any department of state or administration in the national, provincial or
local sphere of government; or
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(b)  any other functionary or institution-

) exercising a power or performing a function in terms of the
Constitution or a provincial constitution; or

(i) exercising a public power or performing a public function in
terms of any legislation, but does not include a court or a judicial
officer;

It is therefore suggested that for the sake of promoting good governance and
inter-governmental, relations, the alienation (sale or lease) of immovable
Council properties, to an organ of state, be exempted from the tender
procedure.

9.4  Partnership and shares in a proposed fixed asset.

A proposal to partner with the municipality for a fixed share in the
improvement and a percentage income from the rental of the improvements
may be considered by Council if Council has carefully investigated the
Developer and is satisfied that the Developer can and will indeed add value
and complete the project successfully within a short period of time, there is no
cost involved for Council, the development will contribute in a great extend
amongst others to the economic activity in the area, create employment and
have the potential to develop further.

An written agreement must be drafted by the municipality’s attorneys to safe
guard the municipality against any eventualities.

10

COMMENTS OF THE RELEVANT DEPARTMENTS

Comments of the relevant departments of the Municipality including the Town
Planning Division on the future development potential of the Council owned
property should be taken into consideration.

The Finance Department must indicate in its comments whether the Applicant
has any account with the municipality and whether the account is paid up or
not.

11.

IMPLEMENTATION OF THE POLICY

The policy is to be implemented in conjunction with other relevant
Council polices and strategies including the following:

o Integrated Development Plans
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Town Planning Scheme, 1997
Spatial Development Framework
Supply Chain Management Policy
Site allocation policy

000D

The Policy and Implementation Guidelines are intended to cover the sale of
real property and the defined scope of real property interest and the disposal
of non-fixed corporate assets in the manner of personal property as owned by
the Municipality.

12.

12.1

12.2

12.3

12.4

EFFICIENCY OF POLICY OPTION IN ACHIEVING THE VALUES
Public Tender Method

This method ensures that the public tender method does not favor purchasers
with extensive capital resources to the disadvantage of the small
businessman or man on the street but enables HDI’s to acquire land.

Data Base Registration

The sites get sold on a first in first serve bases using the database. The sites
get sold on cash basis, bank guarantee or 10% deposit plus three months
period to settle the balance. The disadvantage of this method is that, it does
not favor the HDI’s (Historically Disadvantaged Individuals) in the sense that
individuals are required to have settled the account within three months
period.

Public Auction Method

The purpose of this method is to make the alienation process as fair and
transparent in the case where there is high demand of interest on a particular
piece of land or where the application property is strategically located.

Business Proposals

This method works more or less the same to the above-mentioned, e.g. a
particular site is suitable for a big shopping complex development, which
therefore excludes the interest of most residents, and might need investors
from outside the municipality. The proposal gets evaluated, and if necessary,
the best applicant/s is called for presentation. The successful applicant gets
awarded the right to purchase the property and develop it in line with its
business proposal.

13.

VALUATION OF PROPERTY
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Council shall appoint a Professional Valuer who will determined the fair
market value of all the identified properties, and this person must be an
independent Professional Valuer or Professional associated Valuer registered
in terms of the Property Professional Act, 2000 (Act 47 of 2000) or any
ensuing act of the cost of the purchaser.

14.

14.1

14.2

DEVIATION FROM THE ZONING

Immovable property sold or let by the municipality shall be inspected regularly
by officials of the municipality to ensure compliance with the terms and
conditions of the agreement of sale.

The municipality shall at all times when considering the alienation of its
immovable assets, take into consideration the municipality’s obligation to, as
part of its process of Integrated Development Planning, take all reasonable
and necessary steps within the framework of national and provincial
legislation and policy to identify and designate land for housing.

15.

15.1

15.2

15.3

15.4

15.5

15.6

CONDITIONS OF SALE

The prescribed application fee must be paid before an application is
considered.

The applicant’s municipal account must be attached to the application.

Applications will not be approved if the applicant's municipal account is not
paid up to date. [This include the accounts of other local authorities]

All cost pertaining to a transaction shall be borne by the buyer, e.g. Survey,
advertisement for objections, valuation, rezoning, relocation or provision of
services where necessary, etc. Council may, however, waive its right to claim
the costs should it be to its advantage to bear the cost. Where necessary, a
deposit to cover the costs may be required.

Where applicable, existing services must be relocated or secured by means
of the registration of servitude in favor of the municipality and costs shall be
for the account of the buyer.

Small areas of land such as closed roads or portions of public place sold to
an adjacent owner must be consolidated with the existing property of the
adjacent owner, unless circumstances exist which, in the opinion of the
municipality, make such consolidation undesirable.
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15.7

15.8

15.9

15.10

Where immovable property is sold for development, a condition must be
included in the Deed of Sale stipulating that such development must be
completed within a year from date of purchase. Likewise a condition must be
included in the agreement to provide for forfeiture in the event that the
development has not be completed within the required time period, unless an
extension has been granted in writing by the municipality.

Save with prior approval, the property alienated may only be used for the
purpose for which it was originally sold and purpose permitted by the Town
Planning Scheme regulations.

The buyer is expected to have constructed the applicable structure within a
period not exceeding twenty four (24) months.

Council has the power to repossess the property should the buyer fail to
comply with the conditions of sale.

16.

DELEGATION

The Management Committee will make decisions regarding sale, rental, lease
and disposal of land and the Municipal Manager is delegated to sign the
contract/agreement. Reports must be forwarded to council on a quarterly
basis.

17.

TIME FRAMES

17.1. The agreement of sale must be finalized and concluded within 60 days from
The date of the approval letter; failure to comply shall cause the sale to lapse
and permit the municipality to consider other offers.

17.2.

17.3.

17.4.

The Purchaser must take transfer of the property within six (6) months from
date of the signing of the purchase agreement. The costs of transfer,
including transfer duty, Conveyancer’s fees and all other costs necessary to
effect transfer, shall be paid by the Purchaser in advance and upon demand.

In the event of the Purchaser not complying to any of his liabilities in
pursuance of the Deed of Sale, the Municipality will be entitled to cancel the
Agreement, keep the amounts already paid as agreed damages, evict the
Purchaser from the Property hereby sold and to repossess same without any
prejudice to the rights that the Municipality may have. These rights will not
exclude any other rights that the Municipality may have.

In the event of the Purchaser not complying with 17.3, cancel the Agreement,
keep the amounts already paid as agreed damages, evict the Purchaser from
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the Property hereby sold and to repossess same without any prejudice to the
rights that the Municipality may have. These rights will not exclude any other
rights that the Municipality may have.

18.

CONCLUSION

In conclusion to the above, it is believed that the proposed Policy is in line
with and all the relevant pieces of legislation, which have something to do
with alienation of land.
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